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PARI' S, Judge: This case was heard pursuant to section 7463?
of the Internal Revenue Code in effect when the petition was
filed. Pursuant to section 7463(b), the decision to be entered
is not reviewable by any other court, and this opinion shall not

be treated as precedent for any other case.

1Section references are to the Internal Revenue Code of
1986, as anended, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.
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Respondent determ ned a deficiency of $6,087 in petitioners’
2005 Federal incone tax. This deficiency resulted from
respondent’s disallowi ng $25,983 of petitioners’ clained
charitable contribution deduction under section 170. The parties
filed a stipulation of settled issues in which respondent
conceded sone of petitioners’ contributions. After these
concessi ons? the issues for decision are: (1) Wether
petitioners’ clainmed contributions of $3,450 given to needy
i ndi vidual s were deductible charitable contributions under
section 170; (2) whether petitioners’ claimed contributions
totaling $6,000 to Norman Saaynman (M. Saaynan) for nissionary
work in South Africa on behalf of the Church of Jesus Christ were
deducti ble charitable contributions under section 170; (3)
whet her petitioners’ clainmed contributions totaling $12,500 to Ed
Smth (M. Smth) and Bob Small (M. Small) for mssionary work
performed with I ocal churches in Flint, Mchigan, and Ral ei gh,
North Carolina, respectively, were deductible charitable
contributions under section 170; and (4) whether respondent’s
di sal l owance of part of the charitable contribution deduction

viol ates petitioners’ First Amendnent rights.

2Fol | owi ng t he concessi ons the ampbunt of contested
contributions is $21, 950.
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Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Col orado at the tine they filed the petition.

Petitioners are nenbers of the Church of Jesus Christ. The
Church of Jesus Christ has no hierarchical structure, clergy, or
formal |eadership. Followers of the Church of Jesus Chri st
believe that Jesus Christ is the only |eader of the faith and
t hat menbers shoul d i ndependently interpret his teachings as
expressed in the New Testanment w thout the presence of a tenpora
| eadershi p between them and Christ. Menbers worship together and
formlocal churches in their communities. These |ocal churches
are autononous entities that rely on the contributions and | abor
of their local nmenbers to support their religious activities.
The religious doctrine of the Church of Jesus Christ prohibits
the local churches from accepting contributions directly from any
i ndi vi dual s who are not |ocal nenbers. Petitioners were |ocal
church menbers of the Westside Church of Jesus Christ in CGolden,
Col or ado.

In 2005 petitioners made contributions directly to several
i ndi vidual s known as Needy Saints and cl ainmed these anounts as
part of the charitable contribution deduction on their 2005 tax

return. These Needy Saints are private individuals who sought
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financi al assistance frompetitioners’ |ocal church. Church
el ders woul d review requests for assistance fromprivate
i ndi vi dual s, both nenbers and nonnenbers of the |ocal church, and
woul d classify those individuals as Needy Saints if the elders
felt the requests denonstrated a need consistent with the
principles of the Church of Jesus Christ. Petitioners clained

the following charitable contributions on their 2005 tax return:

Needy Sai nt Contri buti on Anmount
Li nda Gregory $1, 850
Howar d Thonpson 100
Jenni fer d ayton 150
Corelta Hollister 1, 000
Jeanne Batt 200
Ryan Wt son 50
Jesse \Val ker 100

Petitioners’ total contributions to Needy Saints were $3, 450.
Petitioners gave the contributions directly to the Needy
Saints. Linda Gegory used petitioners’ contributions to provide
transportation and other necessities to other needy individuals.
Ms. Gregory used her contributions consistent with the teachings
of the Church of Jesus Christ. The other Needy Saints generally

used the contributions to support their daily lives.
Additionally, in 2005 petitioners gave contri butions of
$6, 000, $6,500, and $6,000 directly to M. Smth, M. Small, and

M. Saayman, respectively. Petitioners clained these
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contributions as deductible charitable contributions on their
2005 tax return. M. Smth, M. Small, and M. Saayman (the
M ssionaries) were m ssionaries and evangelists for the Church of
Jesus Christ. In 2005 the three nmen worked to establish and
devel op new | ocal churches. M. Smith devel oped a | ocal church
in Flint, Mchigan. M. Snall devel oped a |ocal church in
Ral ei gh, North Carolina. M. Saayman devel oped a | ocal church in
South Africa. The M ssionaries determ ned how best to use those
funds towards the devel opnment of their respective |ocal churches.
The M ssionaries used these funds to support the recruitnent of
new nenbers, to purchase and provide religious education
materials, and to provide for the basic financial support of the
M ssionaries. Each of the Mssionaries provided reports to both
his | ocal church and petitioners. These reports detailed the use
of their contributions for their m ssionary work.

Respondent issued a notice of deficiency on Novenber 27,
2007, denying the deduction of the $21,950 in charitable
contributions described above.

Di scussi on

Section 170 allows taxpayers who item ze their deductions to
cl aima deduction for any charitable gift or contribution nade in
conpliance with the statute. Deductions are a matter of
| egi slative grace, and petitioners bear the burden of proving

their entitlenment to their clainmed deductions. See Rule 142(a);
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Welch v. Helvering, 290 U S. 111, 115 (1933). Petitioners claim

a deduction for two kinds of transactions. The first kind is
contributions given directly to individuals, whom petitioners
call Needy Saints, for the financial support of those

i ndi viduals. The second kind consists of contributions to

m ssionaries for their financial support while pronoting
petitioners’ religious faith. Additionally, petitioners argue
t hat respondent’s disall owance of part of their deduction
violates their First Amendnent rights.

|. Contributions to Needy Saints

Petitioners’ contributions to Needy Saints are not
charitabl e contributions deductible under section 170. Section
170, in relevant part, allows taxpayers to deduct “a contribution
or gift to or for the use of * * * a corporation, trust, or
community chest, fund, or foundation * * * created or organized
inthe United States * * * organi zed and operated exclusively for
religious [or] charitable * * * purposes * * * no part of the net
earning of which inures to the benefit of any private * * *
individual”. Sec. 170(c)(2). Moneys given directly to
individuals for their personal benefit are deened private gifts
and are not deductible charitable contributions under section 170
because they are not given to or for the use of a charitable

organi zation. See, e.g., Thomason v. Conm ssioner, 2 T.C 441,

443 (1943); Dohrmann v. Conmm ssioner, 18 B.T. A 66 (1929).
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Petitioners’ contributions to Needy Saints were given directly to
t he needy individuals for their personal use. Although the
recipients were norally obligated to use the funds in accordance
with religious teachings, no organization or entity besides the
i ndi vidual s was the beneficiary of the gift. Therefore,
petitioners are not entitled to a $3,450 charitable contribution
deduction for contributions given to the Needy Saints.

I[1. Contributions to M ssionaries

Petitioners also claima deduction for donations to three
m ssi onaries of the Church of Jesus Christ. To sustain these
deductions petitioners nust prove the existence of a donee that
(1) is created or organized in the United States; and (2) is
organi zed and operated exclusively for religious purposes; (3) no
part of the net earnings of which inures to the benefit of any
i ndi vidual; and (4) which is not disqualified for tax exenption
under section 501(c)(3). Sec. 170(c)(2). Petitioners nust then
prove that the disputed contributions were given either (1) “for
the use of” or (2) “to” the specified organization. See sec.
170(c). Petitioners argued that either the Church of Jesus
Christ as a practicing religion qualified as a valid donee for
section 170 or the individual |ocal churches were valid donees.
For the reasons discussed below, this Court finds that the Church
of Jesus Christ cannot be a valid donee, but the individual |ocal

churches may.
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First, this Court nust identify a qualified donee who stood
in receipt of petitioners’ contributions. Petitioners
incorrectly argue that the Church of Jesus Christ constitutes a
qualified donee for the receipt of charitable contributions.
Section 170 requires that the donee be “organized” both in or
under the laws of the United States and for a specific allowable
purpose. Petitioners do not provide any evidence that the
followers of the Church of Jesus Christ are organized as an
entity. Additionally, petitioners explicitly state that their
beliefs forbid the creation of a hierarchical organization
outside the local church. The nere presence of religious faith
does not create an organized entity. Therefore, the Church of
Jesus Christ is not a valid donee for charitable contributions
under section 170.

However, even w thout an organization the |ocal churches
affiliated wwth the followers of the Church of Jesus Christ do
qualify as donees under section 170. Respondent all owed
petitioners’ deductions for contributions to the Westside Church
of Gol den, Col orado, and thus confirned the validity of the | ocal
church in Gol den, Col orado, as a valid donee within the neaning
of section 170(c). Additionally, the record denonstrates and
respondent does not deny that the |local churches in Flint,

M chi gan, and Ral ei gh, North Carolina, are organized in the

United States and organi zed and operated exclusively for
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religious purposes. Because respondent does not distinguish
t hese organi zations fromthe Westside Church, the Court sees no
reason to question their qualification as proper donees under
section 170(c).

However, petitioners failed to denonstrate that the |ocal
church in South Africa, at which M. Saayman was a m Sssionary,
was organi zed either in the United States or under the |aws of
the United States. Sec. 170(c)(2)(A). Therefore, contributions
made to or for the use of the local church in South Africa are
not deducti bl e.

Havi ng determ ned that the | ocal churches in Flint,

M chi gan, and Ral eigh, North Carolina, are qualified donees
wi thin the neaning of section 170(c), this Court nust now
determ ne whether the contributions given to M. Smth or M.
Smal | were made “for the use of” or “to” either of those
qual i fi ed donees.

Petitioners’ contributions to the m ssionaries are not nade
“for the use of” any qualified donee. The Suprenme Court has
defined the section 170 phrase “for the use of” to nmean that the
contribution nust be “held in a legally enforceable trust for the
gualified organization or in a simlar |legal arrangenent.” Davis

v. United States, 495 U S. 472, 485 (1990). Such |ega

arrangenments nust provide the donee a legally enforceable right

agai nst the recipient that ensures the donated funds are used on
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behal f of the donee. [d. at 483. Petitioners’ funds were given
directly to M. Smith and M. Small for the purpose of supporting
the m ssionary and evangelical work performed at the | ocal
churches. Petitioners nmade no effort to establish a legally
enforceable trust, nor did they succeed in creating a simlar
| egal arrangenent. Petitioners argue that M. Smth and M.
Smal | were obligated under the tenets of their religious faith to
use the funds for the benefit of the local churches. However, a
noral obligation is not a legally enforceable right.
Additionally, petitioners claimthat their donation created
contractual obligations by M. Smth and M. Snmall to use the
funds as directed. However, petitioners failed to denonstrate
that oral contracts between thenselves and M. Smth and M.
Smal |l could create a legally enforceable right in the |oca
churches to secure access to the funds. Therefore, petitioners’
contributions were not given “for the use of” a qualified donee.

Al t hough the contributions were not given “for the use of” a
qualified donee, the contributions could be deductible if
petitioners gave the contributions “to” a qualified donee.
Contributions “to” an organi zation under section 170 can incl ude

contributions given to an agent of the organization.® See, e.g.,

Davis v. United States, 495 U.S. 472, 488-489 (1990),
acknow edges the exi stence of the agency exception and declines
to address the exception because the taxpayers did not raise the
i ssue before the Court of Appeals. See also Leavitt, “Wen Is a

(continued. . .)
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Skripak v. Conmi ssioner, 84 T.C 285, 318 (1985); CGuest v.

Comm ssioner, 77 T.C. 9, 16 (1981); Rev. Rul. 57-487, 1957-2 C.B

157. Agency is a fiduciary relationship that arises when an
agent acts on behalf of and under the control of a principal. 1
Rest at ement, Agency 3d, sec. 1.01 (2006). Additionally, both the
princi pal and the agent nmust manifest consent to the
relationship. 1d. The analysis of agency has two substantive
conponents: (1) The relationship between the principal and the
agent and (2) the interaction of the agent with third parties on
the principal’s behalf. 1d. cnt. c.

First, M. Smith and M. Small had appropriately established
an agency relationship with their respective |local churches in
Flint, Mchigan, and Ral eigh, North Carolina. Religious doctrine
forbids the | ocal churches from accepting funds directly from
nonmenbers. Thus the | ocal churches designated M. Smth and M.
Smal| as their agents to solicit, collect, and disburse funds on
their behalf. Additionally, the local churches gave M. Smth
and M. Small authority to represent the |ocal churches in
interactions with the general public in order to facilitate
recrui tnment of additional nmenbers. Through the granting of this

authority the |local churches manifested their assents to M.

3(...continued)
Gft to the Mnister Not a Gft to the Church?--The | npact of
Davis v. United States on Charitable Gving”, 66 Tul. L. Rev. 245
(1991).
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Smth's and M. Small’s service as agents. Additionally, the
| ocal churches required M. Smth and M. Small to provide
regul ar financial reports to their respective | ocal churches. To
ensure M. Smith and M. Small conplied with the teaching of the
Church of Jesus Christ, the elders of the |ocal churches
nmonitored the distributions of funds and M. Smth's and M.
Small’'s interactions with the public. [If at any time M. Smth
or M. Small had acted contrary to the w shes of the |ocal
churches, the |local churches held the authority to term nate the
rel ati onship and dism ss either of themas an agent. Therefore,
M. Smth and M. Small established a proper agency rel ationship
with their respective |ocal churches.

Second, M. Smth and M. Small interacted with petitioners
and other third parties on behalf of their |ocal churches. They
provided religious instruction to both nmenbers and nonnenbers of
the |l ocal churches. They used this instruction of nonnmenbers as
an opportunity to recruit new nenbers to the | ocal churches.
They al so purchased radi o and newspaper advertisenents on behal f
of their local churches. M. Smth and M. Small solicited and
recei ved funds from nonnmenbers (including petitioners) for their
| ocal churches. They used these funds to purchase religious
instructional materials and adverti senents and to provide for

their own nodest |iving expenses. See Mrey v. R ddell, 205 F

Supp. 918, 921 (S.D. Cal. 1962) (holding that the donations given
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to four mnisters who were agents of the religious organization
were valid contributions even though a portion of the funds was
used to cover the mnisters’ living expenses). All of these
interactions with third parties were perfornmed under the
authority of the agency relationship between the nen and their
| ocal churches.

Finally, because M. Smth and M. Small were agents of
their respective |ocal churches (qualified donees) and
petitioners’ contributions were given to themin this capacity,
petitioners’ contributions were given “to” a qualified donee
within the requirenments of section 170. Therefore, petitioners
are entitled to deduct under section 170 the $6,000 contri bution
to M. Smith and the $6,500 contribution to M. Small clainmed on
their 2005 tax return.

I[11. Constitutional dains

Petitioners claimthat respondent’s denial of part of their
charitabl e contribution deduction is an infringenment of their
constitutional rights. Petitioners’ religious beliefs do not
allow for the existence of a manmade hierarchical structure that
governs their religious practice. They believe that al
foll owers of the Church of Jesus Christ worship directly under
t he gui dance of Jesus Christ and that the creation of any
internmedi ary organi zation is against their religious teachings.

They argue that this belief causes respondent to treat them
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differently fromother religious organizations in the United
States with respect to the application of charitable
contributions. Petitioners conclude that this discrimnatory
ef fect provides grounds to assert a violation of their rights
under the First Amendnent to the Constitution.

The Supreme Court has held that section 170 does not
violate the First Amendnent to the Constitution and provided the

framework for future questions on this issue. Hernandez v.

Commi ssioner, 490 U.S. 680 (1989). First, the Suprene Court

states that section 170 does not violate the Establishnent

Clause. 1d. at 695. Section 170 nakes no distinctions anpng
different religious entities. 1d. The primary effect of section
170 “is neither to advance nor inhibit religion.” 1d. at 696.

Even if the statute creates a disparate burden on certain
religious organizations, “a statute primarily having a secul ar
ef fect does not violate the Establishnent C ause nerely because
it ‘happens to coincide or harnonize with the tenets of sone or

all religions.”” 1d. (quoting MGowan v. Maryland, 366 U. S. 420,

442 (1961)). Additionally, section 170 “threatens no excessive
ent angl enent between church and state.” [d. at 696.

Second, the Court sets forth the test for a free exercise
inquiry. The test is whether “governnment has placed a
substantial burden on the observation of a central religious

belief or practice, and, if so, whether a conpelling governnental
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interest justifies the burden.” 1d. at 699. |In Hernandez, the
t axpayer was neither prevented frompracticing his religion nor
forced to violate any of his religious beliefs. The only
identifiable burden in the case entailed the | oss of funds from
t he deni ed deduction that the taxpayer could use to finance
additional religious services. 1d. This burden was “no
different fromthat inposed by any public tax or fee” and was
insufficient to neet the substantial burden requirenent. |[d.
Additionally, the Governnent had an interest in maintaining a
uni formtax system w thout nyriad exceptions for each religious
faith. This interest was sufficiently conpelling to overcone any
identifiable burden that the taxpayer raised. 1d.

Petitioners have failed to distinguish their case from
Her nandez. They provide no justifiable reason to concl ude
section 170 now viol ates the Establishment C ause. Additionally,
petitioners acknow edge that the Governnent has not prevented
them from performng acts of charity or frompracticing their
religion. They bear only the burden of a denied deducti on.
Petitioners acknow edge their religious beliefs do not prevent
them fromconplying wth the tax law. M. WIkes stated that
docunenting conpliance with the tax lawis one of his
responsibilities for the Westside Church. Petitioners could have
structured their contributions to needy individuals and foreign

m ssi onaries through the Westside Church to achi eve conpliance
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Wi th section 170 in various ways. Neither the burden of
conplying with the tax | aw nor the burden of increased taxes due
to deni ed deductions rises to the | evel of a substantial burden
necessary to invoke a violation of the Free Exercise C ause of
the First Amendnent to the Constitution.
Concl usi on

Petitioners’ donations to needy individuals are private
gifts and are not deductible as charitable contributions. Also,
petitioners’ contributions to M. Saayman for m ssionary work in
South Africa are not deductible as charitable contributions
because petitioners directed the contributions to an organi zation
formed outside the United States. However, petitioners’
contributions to M. Smth and M. Small are deductible as
charitable contributions because petitioners gave the
contributions to authorized agents of a charitable organization
and nmet the requirenents of section 170.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.




